Submission 
of the Government of the Northwest Territories 
to the Parliamentary Committee 
on a new Constitution 


The present Northwest Territories is the more northern 
sector of the former inucn larger domain governed since 1670 
by the Hudson's Bay Company. in 1870 Manitoba, and in 1905 
Alberta and Saskatchewan, were carved out of tne southern 
limits of the Territories. In 1912 the frontiers of Ontario, 
Quebec and Manitoba were pushed northwards to embrace Ungava, 
the region extending south of James Bay and those areas in the 
West lying south of sixty degrees of notth latitude. The 
boundaries of the Northwest Territories have remained fixed 

at their present limits since that time. 

It is not appropriate, in the present context, to survey 
in detail the entire development of the Northwest Territories, 
but enough background should be given so that the broad politi- 
cal evolution, the present governmental structure, and the 
essential next phases of constitutional progress may be appreciated. 
It is only in the light of this historical advance that tne 
question may be addressed, at a time of constitutional renewal, 
of what institutions would best accord with the democratic 
and non-colonial principles of the proposed new constitution. 


Historieal Development to 1905: 


In December, 1867, a joint address was made to the Queen 
by the Canadian Parliament requesting the admission of Rupert's 
Land and the Northwest Territories into the Dominion as provided 
for in section 146 of the B.N.A. Act. The actual transfer was 
accomplished by an imperial order-in-coundil of June 23, 1870, 
the terms of surrender providing that Canada would pay an 
indemnity of 300,000 pounds, since there was to be "...no charge... 
upon the consolidated fund of the United Kingdom." Althov-a Prime 
Minister Laurier considered in 1905 that this payment e« tablished 
federal title on the part of the federal government 7? the 





= tritorial public domain, historians such as Chest - Martin disagree. 
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Before 1875 the government of the Northwest Territories 
was vested in the Lieutenant-Governor of Manitoba pursuant to 
the Manitoba Act of 1870. Provision for the first resident 
Northwest Council was made in the Northwest Territories Act 
of 1875. It was the first governing body to meet within the 
Territories. The initial five-member Council was wholly appointed 
by the federal government. The members were the Hon. David Laird 
(actuaily appointed on October 7, 1876), two stipendiary magis- 
trates, the Commissioner of the R.C.M.P. and Pascal Breland, 
an able Metis from Manitoba, who was appointed in 1875. 
The Lieutenant-Governor was empowered to create single-member 
exectoral districts for each unit» of'1,000 population in the 
Northwest Territories. When the number of elected councillors 
reached 21, it was to become a Legislative Assembly. 

In 1882 the capital was moved from Battleford to Regina. 
By 1884 there was a majority of elected members, and by 1888, 
through growth of population, there was a full slate of 21 
councillors along with four appointed "legal experts,’ who had 
voice but no vote. The Council then became a Legislative 
Assembly, but its powers remained limited because the Lieutenant- 
Governor considered that he was not accountable to the 
Legislature for the expenditure of the Dominion grant. When Lieut- 
enant Governor Joseph RKoyal expressly refused, in 15659, to give 
a statement of governmental expenditures to the Legislature, 
the recently-appointed four-member Advisory Committee on Finance 
collectively resigned. At this time, of course, there was still 
no cabinet or executive committee selected from the Legislature 
to which the Lieutenant-Governor was answerable for his official 
acts. 

A new Advisory Committee on Finance was chosen by the 
Lieutenant Governor, but in the opinion of the Legislature it 
provea too subservient to him, and on the passing of a motion 
by F.W.G. Haultain, on November 14, 1889, "that no supply be 
grante@ until the supply voted fot the previous year be accounted for" 
the resignations of the new appointees were accepted. G 
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Actually, the ousted Advisory Committee, while they 
perhaps disliked his tactics, were not unsympathetic to 
Haultain, but considered that an incumbent advisory body 
was necessary to implement the terms of tne federal statute 
organizing the Territotial government. 

A period of a year or more followed in which the 
representative of the Crown and the members of the Legislature 
were at constant cross purposes; the advisory counsil was 
virtually in abeyance with the Lieutenant Governor acting, 
with questionable propriety, in a unilateral manner. 

Finally, in 1891, Parliament authorized the Legislative Assembly 
to make ordinances for spending Territorial funds. 
This power really rendered the existence of an advisory council 
unnecessary, but the Legislative Assembly desired an 
executive committee so that the executive government of the 
Territories was vested in a Lieutenant-Governor acting under 
instructions from the Governor-General-in-Council assisted by 
a committee composed of members of the Legislative Assembly. 
The number of elected representatives was increased at the same 
time to 26, and the clause for the appointed of four legal 
experts was repealed. Then, as now, the federal government 
possessed a veto power over Territorial legislation. 
On retiring in 1896, Lieutenant Governor Royal summarized 
the progress. towards internal autonomy that had been made 
during his term of office: 
When, on the 4th July, 1888, I was sworn in as 
Lieutenant Governor of the Northwest Territories the 
function of that office were as totaly different 
from those of the Lieutenant Governors of the Provinces 
as they will be from those to be performed by my 
successor. I was responsible to the Privy Council of 
Canada alone for the executive acts done in the Territories. 
The Assembly had hardly a voice in the Government of the 
country and tne Lieutenant Governor was practically a 
Political Commissioner under whose direct supervision and 
authority the affairs of the Territories were conducted 
and administered. Now all this has bean changed materially, 


and hence my satisfaction. The Legislature today practi- 
cally enjoys the rights and privilaeges of self-government. 
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Lieutenant Governor Royal was describing the emergence 
of a working relationship between the Crown and the Legislature 
that had arisen partly through statute, and at least in the 
final stages by mutual respect and forbearance. Often, indeed, 
the evolution to responsibhbe government is a matter of }istori- 
cal usage or unwritten convention, rather than of black letter 
law. This process of the enhancement of self-governing powers 
has been especially characteristic of Commonwealth development. 

On October 1, 1897, full responsible government was 
finally achieved. As of that date, Parliament replaced the 
executive committee of 1891 with an executive council, with 
members of the latter body being empowered to aid and advise 
the Crown in the government of the Territories. Although tne 
form of the admonition was permissive, in conformity with 
tradition, the reality was that the appointed Lieutenant-Governor 
would henceforward act only on the advice of his responsible 
ministers. Members of the executive council were entitled to 
a salary, but like their counterparts in the provinces and at 
Ottawa, they had to submit to re-election on accepting office. 
This rule arose originally in England to prevent office-holders 
from becoming too dependent on the Crown, but was abolished in 
cvoth the provincial and the federal spheres in the 1930s. 

But the power of the executive council was still lim- 
ited. It could now give binding advice to the Crown in matters 
confided to the Legislature, but these matters in 1897 were 
still lesser in extent to those conferred upon a Province. 

The Territories lacked the power to raise money on the public 
credit, to charter railways, to administer law in criminal matters, 
and they did not yet possess their public domain which was still 
retained by Ottawa for purposes of settlement and the construction 
of railways. In less than two decades, however, (since residents 
had no voice in their affairs until 1881) they had won the prize 

of responsible government. Haultain now became Premier as of right 
as well as by popular usage, holding the office until 1905. 
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Since there was a strong non-partisan tradition in | 
the Northwest Territories, there was a distinc’ possibility 
that Laurier might choose Haultain as premier in 1905 
were it not for his independent stand on the land and 
resources. and education issues. On these matters his 
rival Walter Scott adopted a more centralist position, 
agreeing to accept a financial grant payable yearly by 
Ottawa in lieu of the transfer of public domain, and to 
accept a constitutional guarantee for publicly-supported 
separate schools, a matter of incendiary political 
significance in Manitoba in the preceding decade. 


Historical Development from 1905 to the Present: 


There followed a period of constitutional inactibity 
and political regression. Before 1905 power to make ordin- 
ancem was vested in the Legislative Assembly (now replaced 
in the former southern portion of the Territories by the 
Alberta and Saskatchewan legislatures). In the years 
between 1905 and 1920 legislative powers were vested in a 
Commissioner, the first appointee being in 1905 Lt.-Col. 
Frederick White, Comptroller of the R.C.M.P. Provision was 
also made for a four-member appointed Council, but no 
legislation was enacted, nor was a Council even 
appointed until 1921. 

The discovery of oil at Norman Wells in 1921 
prompted a reconsideration of the Territories’ governing 
structure, and in that year a six-member appointed Council 
was named (including a Deputy Commissioner) however all the 
members resided in Ottawa, which was also the seat of 
Territorial government. In a contemporary legal opinion 
the Department of Justice endorsed the unfettered power 
of the Commissioner, independently of Council, to make laws 
for the Territories: in effect the Commissioner was to possess 
the virtually absolute power of a colonial governor before 
the advent of wither representative or responsible govern- 
ment. From 1905 to 1920 there were no ordinances, although 
there were occasional federal orders-in council. 
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Until 1930, in fact, Council met only infequently, with 
eleven ordinances being passed by the Commissioner on the 
advice of the Council. 
In the 1930s to the end of the Second World War, 

the frequency of meetings increased, being held at least once 
monthly, with the non-resident Council in Ottawa advising 
the Minister of Mines and Natural Resources on a wide variety 
of subjects, including transportation and aircraft landing 
facilities, mining and miners' safety, as well as on the 
Sale of liquor and other administrative matters. 

In 1947 the first resident member of the Territorial 
Council --- J.G. McNiven of Yellowknife --- was appointed. 
Amendments to the Northwest Territories Act (the first since 
1905) made provision for the first elected members of Council 
Since the reconstitution of the Territories almost half a 
Century earlier. Three constituencies in the more densely 
populated Mackenzie district were provided with elected 
members while five additional members were to be appointed, 
including the Deputy Commissioner. The Council was to sit 
in at least two sessions annually, with one being held at 
Yellowknife. Previously, all sessions since 1905 had convened 
in Ottawa. In 1955, the Hon. J.H. Sissons became the first 
appointed judge of the Northwest Territories Court, being 
succeeded by J.W. Morrow and Calvin Tallis. In 1954 Council 
was expanded to five appointed and four elected members, the 
latter all representing the Mackenzie district. By the early 
Sixties, the only federal civil servant on Council was the 
Deputy Commissioner. 

In 1965, at the request of the Territorial government, 
a full-scale enquiry on the future constitutional development 
of the Northwest Territories was set up under A.W.R. Carrothers 
(chairman), Jean Beetz and John H. Parker. After conducting 
59 public hearings in 51 communities, the Commission 
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recommended: (a)that all Canadians should participate, as soon 
as possible, in the institutions of responsible government 
under the Canadian Constitution, with the executive council 
evolving into a-cabinet; the Territorial Council becoming a 
legislative assembly, and the Commissioner and Deputy Commissioner 
becoming respectively Lieutenant-Governor and Premier; 

(b) that the competence of Territorial political 
institutes should correspond to the magnitude of the social 
and economic problems in the political units; 

(c) that the structure and technique of government 
in the Northwest Territories should not be foreign to the 
Canadian political tradition; 

(ad) that residents of the Territories should have 
economic opportunity providing a standard of living that does 
not deviate substantially from the Canadian norm; 

(e) that as long as the Territories does not achieve 
provincial status, the federal government has a major, although 
not necessarily an exclusive, responsibility for its economic 
development, and ° 

(f) that the Inuit and Indians, as indigenous minorities, 
should be free to maintain their cultural and ethnic identities, 
subject to fundamental human rights as exercised under the 
Canadian Constitution. 


The Carrothers Commission recommended that a further 
survey be made of constitutional development and prospects 
in ten years time, and in 1977 the federal governnent appointed 
Hon. C.M. Drury to conduct the recommended enquiry in further- 
ance of the Commissionés recommendation and in recognition of the 
quickening pace of political development. 

In 1966 the number of elected councillors was increased 
to seven, with five members still being appointed by the 
Governor-General in Council, for a total of twelve. The elected 
councillors, moreover, became more broadly representative, 
with four elected members from the Mackenzie and three, 
added in 1966, elected by preponderantly Inuit voters residing 
in the districts of Keewatin and Franklin. In the refurbished 
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Council Simonie Michael of Frobisher Bay became the first 
elected Inuit member. In 1967 the seat of government was 
formally transferred from Ottawa. to Yellowknife. Two years 
later the first Indian member of Council, Chief John Tetlichi 
of Fort McPherson was appointed. 

In 1969 Council was authorized to appoint a 
Standing Committee on Finance from among its own members, 
and in the following year the elected members were increased 
to ten, with the appointed members being reduced to four. 
(In this year, also, the federal power of disallowance was 
reduced from two years to one, which corresponds with the 
period in which provincial statutes may be disallowed under 
Pection 9O of the B.N.A. Act.) An increasing number of 
members of native origin began to be elected at this time. 

A constitutional change of dramatic significance 
occurred in 1975. In that year, for the first time since 
1891, the Council. became a fully-elected body, the number 
of elected members being increased from ten to fifteen. 
Two of the fifteen members so elected, along with three 
appointed members, were to have a direct role in the formulation 
of policy as members of the Executive Committee of the 
Territorial Government. They were given the mandate of advising 
the Commissioner on matters within the purview of the government. 
The first elected members of the Bkecutive Committee were 
the Hon. Arnold McCallum, with responsibility for education, 
and the Hon. Peter Ernerk, with responsidility for social 
development. In 1976 a third portfolio was given to elected members, 
with the Hon. David Nickerson assuming responsibility for social 
development and Mr. Ernerk shifting to the economic development 
portfolio. At this time nine of the 15 elected members of 
the Legislative Assembly were of native origin, with sessions 
being presided over by the first elected Speaker, the Hon. 
David H. Searle, Q.C., (the Commissioner had personally presided 
over meetings until 1975). 
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The Legislative Assembly, as the Council has now been 
renamed, is more broadly representative, and has more governing 
powers and prestige than any governing body in the Northwest 
Territories since 1905. It must stilly however, attain 
responsible government and provincial status, probably like 
its predecessor in Regina in successive phases, before it 
will attain the democratic and fully self-governing status 
that must characterize all the units of the Canadian federation 
in a new Canadian Constitution from which the more anachronistic 
vestiges of our colonial heritage have been removed. 


The Implications of the Constitutional Amendment Bill 
for the Northwest Territories: 

The proposed new Constitutional Amendment Bill, 1978, 
seeks to provide Canada with a contemporary and democratic 
constitution in which all Canadians will participate fully 
and equally in the political process, and will enjoy enumerated 
political and legal rights and freedoms (ss.6 and ¥), including 
freedom of thought, conscience and religion; freedom of opinion 
and expression; freedom of peaceful assembly and association; 
freedom of the press (and other freedoms), and certain individual 
rights against unreasonable searches and seizures, against 
arbitrary detention and so forth. 

These rights seek to extend to all Canadians guarantees 
against arbitrary governmental action in areas where the 
individual, and especially minority groups, have enjoyed within 
.- the liberal democratic tradition, freedom from official 
interference, or undue supervision’; in their political activities. 
suc rignts, according: to’section 9, are’ tobe enjoyed’ py all 
Canadians without discrimination because of race, national or 
evpnic’ origin, language’,~ colour,” religion’,’ aze’ or sex, 

The aim here is to extend even further the similar fundamental 
rights and freedoms set out in the Canadian Bill of Rights, 1960. 
According to section 5, the guarantee of these rights and freedoms 
is "founded on the conviction and belief, affirmed by this Act, 
that in a free and democratic society there are certain rights 

and freedoms which must be assured to all the people of that 
BOcieCuysss.' Inere are certain rights and freedoms, in other words, 
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which are fundamental, and which a democratic government is 
promising to extend to all its citizens wherever they may 
reside. 

The Statement of Aims of the Camadian Federation 
in ss. 5 and 4 affirms the objectives of constitutional 
renewal, including "to protect the fundamental rights of all 
Canadians and to promote the conditions of life under which 
their legitimate aspirations and essential wotth and dignity 
May be realized," and "to ensure that its society is governed 
by institutions and laws whose legitimacy is founded upon the 
will and consent of the people...," 

In section 10 the principle of "free and democratic 
elections" is endorsed, and although the text mentions only 
"Canada" and "the Provinces", section 28 extends the pro- 
visions of s.10 (actually ss. 10 to 22) to the Northwest 
Territories if by s. 131 (5) the Commissioner-in-Council 
adopts the Charter. (Such an adoption would entrench the 
maximum duration of legislative bodies; provide for mandatory 
annual sessions, and enshrane the right to use English and 
French in courts and legislatures, among other matters.) 


How does this recitation of fundamental rights and 
freedoms, and the affirmation of democratic values with 
government founded “upon the will and consent of the People" 
apply in the context of constitutional renewal in Canada 
as it applies to the Northwest Territories? Can these 
values meaningfully be realized in the Northwest Territories 
without at least attaining full responsible government? 

At the outset, the evolution towards responsible 
government in the Northwest Territories was mentioned, 
with a steady advance being made from 1875 when provision was 
made for the first resident Territorial Council, to 1884 when 
there was a majority of elected rather than nominated members, 
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and 1888 when a full slate of 21 elected members effected 
the transformation in the Territories from Council to 
Legislative Assembly, up to the phases of executive responsi- 
bility to the Assembly for public expenditures (after a 
constitutional crisis and the resignation of two advisory 
bodies) in 1891, and the achievement of responsible government, 
short of provincial status, in 1897. On his retirement in 
1896, Lieutenant Governor Royal acknowledged that in less than 
a decade his office had evolved from one in which he was 
responsible to the federal cabinet alone to one in which the 
_ Legislature "practically" enjoyed self-governing powers. 
That from being the servant of the federal government 
he had become, in effect, the executive organ of the Legislature's 
will. | 

After the creation of Alberta and Saskatchewan 
in 1905, there was a period of constitutional regression, 
with an appointed Commissioner functioning from 1905 to 
1920 without an elected Councti, and with no legislation 
being enacted. In 1921, with increasing economic activity in 
the Territories, an appointed six-member Council was established 
which met infrequently tn Ottawa, with ordinances being passed 
Only rarely. In tne 1950s to the end of the Second World War 
there was increased activity with meetings being held at. 
least monthly. In 1947 provision was made for an elected member, 
with one of the two annual sessions to be held in Yellowknife. 
In 1954 provision was made for five appointed and four elected 
members, and a local judiciary with superior court status was 
established. In 1966, seven elected and five appointed members 
were provided for, with there being now a majority of elected 
members, who were also more broadly representative of the 
Territories as a whole. In 1967 the seat of government was 
transferred ftom Ottawa to Yellowknife, and in 1969 a committee 
on finance was set up from among members of the Council. 
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In that year, also, the federal power of disallowance was 
reduced to one year, to correspond with the term of the exercise 
of the parallel power in the provinces. In 1975 a fully- 

elected 15-member legislature was provided for, nine members of 
which are now of native origin. Provision has now also been 
made:.. for three elected nembers holding ministerial portfolios 
om) the Territorial executive. And most significantly, after 

1975 an elected Speaker, rather than an appointed Commissioner, 
presided over sessions of the Legislative Assembly. And like 
~Lieutenant Governor Royal, Commissioner S. M. Hodgson, as the 
representative of the Crown in the Territories, acts on the 
advice of an executive in which elected members,along with 
nominated members, participate. In theory he is responsible 

to the GovérnorGeneral-in-Council and the Minister of 

Indian Affairs and Northern Development, but in practice, 

like Lieutenant Governor Royal in 1896, he acts on the advice 

of his executive. 


There is accordingly, a remarkable parallelism 
in the advance of the original Northwest Territories government 
to responsible government up to wietSSi, and the progression 
of events by the present government of the Northwest Territories 
up to this time. And while the present government still does 
not possess its public domain,nor does it fully control 
the administration of justice, neither did its predecessor 
in Regina when responsible government was achieved in 1897. 

At this time of constitutional renewal, the extension 
of responsible government to the Northwest Territories is 
essential to make the projected Canadzan Charter of Rights and 
Freedoms meaningful. | 

The universal experience in the Commonwealth has been 
that; at a certain stage, the local representative of the Crown 
receives instructions which reqire him to select members of 
his executive entirely from among those elected members of the 
legislature whom he considers can aommand a majority in that body. 
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It is not necessary for a party system to exist, nor for pro- 
vincial status to be achieved ,for the extension of responsible 
government to take place: the non-partisan government of the 
Northwest Territories enjoyed responsible government for eight 
years (1897-1905) before the southern part of the Northwest 
Territories was finally divided into two provinces. It is 
essential, however, for the appointed representative of the 
Crown, on instructions from Ottawa, to act solely on advice 
of ministers chosen from elected members (barring the exercise 
of certain rarely-exercised emergency "reserve" powers). 
‘The executive or cabinet, in other words, must be answerable 
to the elected legislature for its official acts, and in the 
extreme case must be dismissable following a successful vote 
of non-confidence on a major issue. The present position, 
With three elected and three appointed members of the 
executive is anomalous. Formal responsibility, however, resides 
upwards to the Governor-General in Council and the Minister 
in Ottawa rather than to the elected legislative assembly. 
This creates a serious and unnecessary inequality between the 
political institutions in the Northwest Territories and the Yukon 
and the rest of Canada, where responsible government has been 
achieved. It also negates important provisions of the Canadian 
Charter of Rights and Freedoms which calls for a more democratic 
system of government. That instrument, with its professions of 
fuller human rights and more democratic government, calls for a 
new relationship between the Crown, the Territorial executive 
and the legislative assembly and between the Northwest Territories 
and the federal government. 

If governmental institutions for all Canadians 
are to be based"upon the will and consent of the people", and if 
"democratic elections" signify effective participation in govern- 
ment, the Crown must become formally responsible to the 
democratically-elected members. Only in this way can the 
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egalitarian aims of the Charter be fully realized. 


All that is necessary for the achievement of 
responsible government is for the Governor~ General-in-Council 
to instruct the Commissioner, as head of the Territorial 
executive, to select the presiding officer and members of 
his executive from among the elected members of the legislative 
assembly and to consider himself bound by their advice 
on all matters within which the assembly has legislative 
powers. The legislative assembly could then be giwen control 
of the Territorial Constitution, perhaps with those few reser- 
vations that were agreed upon by both parties, if necessary. 

The Commissioner, whose functions would then be assimilated 

to those of a Lieutenant-Governor, would adopt the politically 
more limited role of that office. The presiding officer 

might be a de facto premier like Haultain in 1891, or an 

actual premier like Haultain in 1897. In any event, in accordance 
with the broad principles of the Constitutional Amendment Bill, 
there would be a democratic election of legislators who, 
within the boundaries of their legislative powers, would possess 
ultimate control over their own executive council. From this 
phase, it would be but a short step to provincial status, 


The need for more effective consultation: 


Certain of the provisions of the Constitutional Amendment 
Bill have been drafted with more concern for the position of 
the provinces than for the Northwest Territories, and in the 
interest of fair treatment should be reconsidered. 


(a) The power of disallowance in the contemporary 
federation is often said to be virtually obsolete, not having 
been exercised since 1943. An indication of this is the provision 
in section 131 (3) (a) that when a province adopts the 


Canadian Charter of Rights and Freedoms the federal power of 
disallowance set out in s. 90 of the B.N.A. Act shall cease. _ 
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Although by section 131 (5) the Northwest Territories 
is given a power similar to the provinces to adopt the Charter, 
there is no analogous provision that the federal power of 
disailowance set out in section 16 (2) of the Northwest Territories 
Act will cease on adoption of the Charter by the Territories. 
if the power of disallowance is truly an anachronism, and has 
no counterpart in the United States, Australia or other federa-. 
tions, should there not be a parallel ptovision terminating 
its use on adoption of the Charter by the Territories? 

(b) According to sections 63 (1) (a) and (b) one-half 
of the provincial members chosen to sit in the House of the 
Federation will be selected by the House of Commons and the 
other half by the legislative assemblies of the respective 
provinces. In the case of the Northwest Territories and the 
Yukon, who are each allocated only a single member, the selection 
is to be made by the federal cabinet after each Territorial 
election. At the conclusion  s. 64 mentions that there should 
be consultation by the Commissioner of the Territory with each 
member of the Council prior to an appointment. Is there not 
perhaps an anomaly here that the consultation is not with 
the body charged with making the selection, but at second-hand ° 
The question inevitably arises of how effective such consultation 
would be, even with the utmost good faith on the part of all those 
participating. And if the provincial legislatures enjoy a power 
of selection over half their members, should not the Territorial 
legislature, which will have only a single voice in the upper 
chamber, nave a more direct role in the selection of its only 
member’ Could there not be a danger here that the single member 
chosen might be regarded as the representative of the federal 
government rather than of the Northwest Territories? Why cannot 
the Territorial legislature, like the provincial legislatures, 
itself make the choice? 

(c) Section 103 of the Constitutional Amendment Bill 
provides that a member of the Bar of "any province or territory" 
having practiced for at least ten years, is eligible for 
appointment to the Suprme Court of Canada. A barrister from 
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the Northwest Territories, accordingly, is eligible for 
appointment. Despite the relatively small size of the Bar, 
the possibility is not remote. It is noteworthy that Louis 
H. Davies from the small province of Prince Edward Island 
served as a member of the Court from 1901 and as Chief Justice 
from 1918 to 1924. The Bill's provisions for appointment, 
however, and especially those for resolving deadlocks, 
can have no application to the Territories and one wonders 
how effective or real the prospect of appointment referred to 
in section 103 may be. For example, in s. 106 (2) it is 
provided that when a vacancy arises in the Supreme Court the 
Attorney-General of Canada shall forthwith inform the 
Attorney-General of the particular province concerned. 
Even if "province" were interpreted as "territory" in this 
context, by section 2 of the Criminal Code the Attorney-General 
of Canada acts also as the Attorney-General of the Northwest 
Territories and the consulatation envisaged could not take 
place. If some ad hoc procedure were resorted to instead of that 
referred to in the Bill, there would be danger that the parties 
might be acting unconstitutionally. In such an eventuality, 
would not the right of appointment referred to be ineffective? 
In fairness, should not an alternative consultative procedure 
be set out fot the Northwest Territories? 

(d) When the Northwest Territories adopts the Canadian 
Charter of Rights and Freedoms pussuant to s. 131 (5), the 
extensive linguistic guarantees relating to the official use 
of French and English become effective in the Territories. 
The Explanatory Document accompanying the text of the Bill 
stipulates (at p. 15) that these guarantees do not affect any 
existing rights and priviléges to use a language such as 
Cree, Inuit dialects, Ukrainian or Polish in schools, public 
meetings, etc. While this observation appears to be borne out, 
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inferentially, by section 20 of the Bill,the examples in the 
Explanatory Document relate to schools and informal meetings. 
There is a disturbing air of vaguesness about this. Because 
of the extensive use of native languages in the Northwest 
dérritories, a more explicit reference to the use of native 


rr 


languages in the legislative assembly would perhaps be 










reassuring. If t ee, ae ear’ eo at least be 


a marginal notation tc 


ambiguity. 


ere st in the Northwest 
ercomi | nregiona ics" and promoting 
equal opportunities, ff sect onium ing bo these 
matters only the Parlii lament of Can and the legislatures of 
the provinces are referred Ot et vont be appropriate to 
incorporate a ref ence to the Ter ries here. 

(f) Should there not be, in relation to section 97, 
provision made fox ‘4 
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Northwest Territori the attain of responsible govern- 


ment. The reservat irst Ministers "of 
provinces" would utional amendment 

to provide for attendance by a Territorial representative if, 
it were achieved before 
provincial status were imilarly, should not the 
ted before the declaratory power with 
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in accordance with section 986 


as is possible, r@ 


Territories be consul 
respect to local is invoked by Ottawa 

(g) Section 38 enshrines in the Bill the power to alter 
the limits7of the Territories and to provide for legislation 
by Parliament for the administration, peace, order and good 
government of the Territories. Although, in a certain sense, 
it might be argued that this provision reflects only subsisting 
legislative power, these provisions, as the date of their origin 
suggests, are really more appropriate for a colonial dependency 
than for a Territorial unit on the verge of responsible government. 
Should a marginal note not, at least, provide that such powers 
would never be exercised without consultation. 
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